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Congress is already bogged down with votes on divisive partisan issues that are setting the stage for the Presidential and Congressional elections in November.  With a limited number of legislative days available, only issues with strong grassroots support attached to must-pass bills will be enacted this year.  While the Congressional Budget Office (CBO) estimates a deficit of more than $500 billion, debate on the budget resolution begins in mid-March, putting additional pressure on Congress.  

Homeland Security

Increases in government spending on information technology from $42 billion in FY 2000 to $60 billion projected for FY 2005, especially the Department of Homeland Security (DHS) and the Department of Defense (DOD), are finally impacting the technology industry.  However, the new Department is still struggling with procurement policies that benefit small and medium size companies and delayed deployment of advanced technologies.  The Department created the Small and Disadvantaged Business Utilization Office and the Homeland Security Advanced Research Projects Agency to reach out to the industry.  A new National Incident Management System will provide a unified command center for state, local, and federal entities so that all levels of government share a common set of protocols for seamless emergency response.  

The Department also has established three groups of government technology officials to share information in an effort to strengthen computer security and coordinate responses to future attacks.  The Government Forum of Incident Response Teams (G-FIRST) will include federal agencies’ Chief Security Information Officers and computer experts.  The Chief Information Security Officers Forum will be a venue for informal information sharing.  The Cyber Interagency Management Group will serve as a forum for defense and law enforcement officials to coordinate a response to a major cyber attack.  However, the Department’s science and research FY 2005 budget is more focused on defense against biological attacks rather than cyber security.

The industry is responding by launching yet another new alliance to focus exclusively on improving cyber security through public policy initiatives, partnerships, and education.  The Cyber Security Industry Alliance will attempt to coordinate with the Department of Homeland Security to improve information sharing between business and government on cyber threats.  

On February 4th, the Senate approved S. 1612, The Homeland Security Technology Improvement Act, that will identify and transfer advanced counterterrorism technologies to state and local law enforcement agencies.  The bill, co-sponsored by Senate Government Affairs Committee Chairman Susan Collins (R-ME) and Senator Joe Lieberman (D-CT), was passed by unanimous consent.  The measure is designed to help state and local police expand their investigative capabilities and fill a technology gap left by traditional grants from the DHS Office for Domestic Preparedness (ODP), which cannot be used to purchase advanced technologies.  S. 1612 would authorize $50 million annually from FY 2004 through FY 2014 for the program.  The bill has been endorsed by the Fraternal Order of Police, the National Sheriffs' Association, the International Association of Chiefs of Police, and the Major Cities Chiefs Association.  Companion legislation, H.R. 3644, was introduced in the House by Representative Curt Weldon (R-PA) in November 2003, but has not received any congressional action.  

Internet Tax Moratorium

Proponents of a two-year moratorium on Internet-related taxes, S. 2084, rather than permanent extension, are taking advantage of winter meetings of the National Governors’ Association, the National Association of County Commissioners, and the National League of Cities to stall legislation pulled from the Senate floor last November.  Former governors, Senators Lamar Alexander (R-TN) and Tom Carper (D-DE) are leading efforts for the two-year extension and to change the definition of access to not include telecommunications services except to the extent such services are purchased, used or sold by an Internet access provider to connect subscribers to the provider.  The competing bill, S. 150, would permanently ban Internet taxes and broaden the definition of Internet access to prohibit taxes on certain telecommunications services, such as high-speed, direct-subscriber line Internet access, which currently are taxed.  State and local officials fear the Internet will replace traditional telephones, thus reducing tax revenues.  Senator George Allen (R-VA) argues a permanent ban is needed to allow the Internet to grow and flourish.  The issue is complicated by how to treat the differences between straight dial-up access to the Internet from home phones and the use of digital subscriber lines, the high-speed Internet service offered by telephone companies.  Cable-modem Internet access is not taxed.  Senators Alexander and Allen are scheduled to meet the week of March 8 to work out an agreement.  The Internet tax moratorium expired November 1, 2003.

Research and Development Tax Credit

During debate on March 3 of S. 1637, Jumpstart Our Business Strengthen (JOBS), the Senate adopted an amendment offered by Senator Orrin Hatch (R-UT) to extend for 18 months the research and development tax credit.  The amendment would extend the credit through the end of 2005.  It currently is scheduled to expire on June 20, 2004.  The Senate did not complete action on the bill and will resume debate in late March.

A coalition of more than 500 industry associations and companies urged Congress to make the tax credit permanent.  Several CRITA members joined this effort, led by the R&D Credit Coalition.

Stock Options

Two alternative approaches seem to be emerging on Capitol Hill but not in time to affect regulatory action.  One bill would direct the Securities and Exchange Commission to study, for three years, rules proposed by the Financial Accounting Standards Board (FASB).  Another bill would require companies to expense options for their top five executives but not the options for rank-and-file employees.  While a hearing was recently held in the House Financial Services Subcommittee, it does not appear likely that legislation can be enacted before the FASB rules later in March that companies must include the value of all employee stock options in their income statements or the International Accounting Standards Board regulations for employee stock options as expenses goes into effect January 1, 2005.

Offshore Outsourcing

The parameters of the debate are being defined by elected officials as the economy is coming out of the recession but not yet producing jobs and businesses outsourcing their work to contractors and vendors – whether inside or outside the United States – are getting scrutinized.  In a politically charged election year with a slow recovering economy, the movement of jobs to foreign countries is now clearly in the sights of policymakers seeking ways to create US jobs.

In mid-February, the Office of Citizenship and Immigration Services closed the application process for H-IB visas for high-skilled foreign workers.  Industry leaders responded by asking Congress to lift the cap or reform the system so US companies can remain competitive.  There are 65,000 slots and the agency noted there were more than enough applications to fill the available positions.

The House International Relations Committee recently held hearings on the L-1 visa program which provides for overseas employees of US firms or subsidiaries to come to work in the US.  Members of Congress are working on legislation, H.R.2702, to cap at 35,000 the currently unrestricted number of L-1 visas that could be granted and deny L-1 visas to companies that lay off US workers within six months of filing L-1 visa applications.

Federal lawmakers have introduced legislation, S. 2157 and H.R. 3881, to expand the Trade Adjustment Assistance (TAA) program to include service sector workers who lose their jobs to foreign competition.  Such a change would offer extended services to information technology workers whose jobs have moved overseas.  The TAA program helps displaced workers with income support, training, job search and relocation, health care and tax credits, plus a special program for older workers.  The current program is only available to agriculture and manufacturing workers.

State legislatures are seeing an increase in bills aimed at curbing the contracting of services to foreign workers.  Most measures would ban businesses that are awarded state government contracts from using foreign workers, while others would block government funds for firms that fail to employ enough US workers.

Advisors are urging companies to focus on privacy and security concerns.  Financial data is subject to Gramm-Leach-Bliley, health data is covered by the Health Insurance Portability and Accountability Act of 1996 and there are important requirements for data covered by the European Union data protection law.  It is critically important to know the legal environment of the countries where the work is being handled.  For example, India currently has little or no privacy laws on the books and the host company is held responsible.

Computer programmers and experts in the information technology industry who have lost their jobs to overseas competitors have joined together in a grassroots coalition to lobby state and federal lawmakers.  The Information Technology Professional Association has joined efforts by such groups as the Washington Alliance of Technology Workers to organize and promote state and federal legislation prohibiting outsourcing and expanded benefits to dislocated workers.

Industry trade groups have formed a coalition to defeat any legislation aimed at curbing outsourcing of jobs.  The Coalition for Economic Growth and America Jobs brings together about 200 trade groups including the Business Roundtable, ITAA, the National Association of Manufacturers, and the U.S. Chamber of Commerce.

Export Tax Repeal

On March 4, the Senate suspended debate of the export tax repeal legislation to turn to the FY 2005 Budget Resolution.  Despite threats of sanctions from the European Union which granted Congress additional time until March 1 to repeal the Foreign Sales Corporation/Extraterritorial Income Exclusion Act, the House and Senate leadership have been unable to move legislation.

Both bills, S. 1637 and H.R 2896, would repeal FSC/ETI and replace it with a mix of tax relief for US manufacturing and international provisions to help the overseas operations of US multinational companies.  However, the bills are structured differently and consensus seems difficult to reach.  During Senate floor debate the week of March 1, amendments were adopted including an effort to prohibit federal contractors from using taxpayer money to subsidize jobs overseas by outsourcing.  Senators John Warner (R-VA) and John McCain (R-AZ) continue to oppose any language to prohibit the Defense Department from purchasing goods, services or equipment on an as–needed basis.  This effort to impose “Buy America” restrictions was defeated last year as part of the Defense authorization bill.  Pending amendments included efforts to add more manufacturing benefits to the bill, repeal the Department of Labor regulations on overtime pay, provide tax credits for companies deploying high-speed Internet services to rural and underserved areas, extend the R&D tax credit, provide the Trade Adjustment Assistance program to service sector workers, including information technology, and require companies that send jobs overseas to report to the Department of Labor how many jobs would be moved, where and why.

Intellectual Property

The House of Representatives overwhelmingly approved H.R. 1561 to increase the Patent and Trademark Office (PTO) user fees and prevent any of those fees from being diverted to other federal programs.  A compromise was reached between House Judiciary Committee Chairman James Sensenbrenner (R-WI) and Small Business Committee Chairman Donald Manzullo (R-IL) allowing the bill to move forward.  In the House passed bill, independent and small business inventors will retain the traditional 50 percent discount on patent filing fees.  The discount will apply to all patent-search fees for “small entities,” and freeze those fees after six years.  The bill also calls for a joint study by PTO and the Small Business Administration (SBA) on the impact of the bill’s new PTO fee structure on small entities.

The Patent and Trademark Office would receive $1.53 billion under the Administration’s FY 2005 budget request which assumes passage of the new fee structure authorizing legislation.

Database Protection

Two committees with jurisdiction over commercial databases continued their fight warning that limited legislative days may prevent Congress from enacting any legislation.  The week of March 1, the House Energy and Commerce Committee approved a narrowly tailored bill that aims to protect commercial databases from piracy, rejecting the House Judiciary Committee version that had more stringent provisions.  The bill sponsored by Trade and Consumer Protection Subcommittee Chairman Cliff Stearns (R-FL) calls for Federal Trade Commission (FTC) oversight and enforcement but does not allow for civil lawsuits.  The Stearns bill is narrowly tailored to provide protection to databases only in circumstances that would substantially reduce the incentive to produce the original database.

The Judiciary bill, sponsored by Judiciary Crime, Terrorism and Homeland Security Subcommittee Chairman Howard Coble (R-NC) was the product of more than two years of negotiations among members of both committees.  It allows commercial database providers to file lawsuits for alleged piracy, provides civil remedies, including temporary and permanent injunctions, and monetary relief for damages.  The Coble bill also provides oversight of civil remedies by the FTC and the PTO offices.

Do-Not-Call Registry

The Direct Marketing Association will not appeal the decision by a federal appellate court that upheld the constitutionality of the do-not-call registry against unwanted telemarketing.  After discussions with legal counsel, users, and suppliers in the group's membership, DMA decided to drop its case.

FCC Regulations in Court

A three-judge panel of the U.S. Circuit Court of Appeals for the District of Columbia this week vacated key provisions of the Federal Communications Commission’s (FCC) new telecommunications rules but endorsed the agency's decision not to force the big telecom companies to share their lines for high-speed Internet access.  The court ruled in favor of the U.S. Telecom Association, rejecting FCC rules that require regional Bell companies to let rivals access their networks at reduced rates.  The judges also ruled that state regulators could not decide whether competitors for local services are operating at a disadvantage.  And the court held that the commission's decision not to give the Bells' competitors access to the telecom networks "was based on permissible statutory considerations and supported by substantial evidence.”  Judge Stephen Williams ordered a 60-day stay of the ruling pending appeal.

e-911

House and Senate staff members are working out their differences between competing bills, S. 1250 and H.R. 2898.  Members of Congress, federal agencies, and local communities have been struggling to find the quickest and most cost-effective way to enable 911 operators to pinpoint the location of mobile phone callers.  Details still to be resolved include emergency communications coordination, level of funding authorized, what the grants would cover, and penalties for diversion of funds.

E-Government Fund

The Administration’s budget proposed $5 million for the fund, while the General Services Administration (GSA) is proposing to use an additional $40 million collected in fees that federal agencies pay when procuring goods and services from GSA.  

Congress must approve this transfer of funds from the Federal Supply Service and the Federal Technology Service to the government-wide E-Gov projects.

Capitol Hill Reacts to the Super Bowl

New Chairman of the House Energy and Commerce Committee, Joe Barton (R-TX), reacted to public opinion and swiftly moved legislation to impose $500,000 fines, increased from the current $27,500, against broadcasters who air obscene, indecent or profane material.  Chairman Barton said the increased fines would serve notice on broadcasters and also individual entertainers.  The bill makes it easier for the FCC to fine individuals, something it has never done.  The committee substitute also has a "three-strikes-and-you-may-be-out" provision, warning over-the-air broadcasters they may lose their licenses for three or more indecency penalties.  Several lawmakers voiced concern about First Amendment protections.

Energy Reform Bill

Despite efforts by the Senate to revise the pending energy bill to omit controversial issues and reduce overall spending, the new leadership of the House Energy and Commerce Committee, Rep. Joe Barton (R-TX), is unwilling to compromise on the provision of liability relief for manufacturers of MTBE, methyl tertiary-butyl ether, a fuel additive made in Texas.  Therefore, Congress will likely not approve an energy bill this year.

Congressional Internet Caucus

In late February, the Congressional Internet Caucus held its seventh annual technology fair for industry leaders to demonstrate their products.  More than 700 people attended this year’s invitation-only event where 30 companies provided demonstrations.

Industry Visits to Capitol Hill

TechNet Day in March involved more than 75 technology industry CEOs visiting Members of Congress and the Administration.  Priorities included opposition to legislation on outsourcing, support for legislation on employee stock options, encouraging deployment of high-speed Internet services, and emphasizing the importance of maintaining an “innovation-oriented economy.”
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